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or operating a telephone exchange, to furnish, without unreasonable delay, without 
discrimination, and without any further or additional charge to the person, firm, or 
corporation applying for the same, including all telegraph companies, a telephone, 
or telephones, with all the proper or necessary fixtures, as well as connection with 
the central office or telephone exchange, if desired, and shall connect the telephone 
of such person, firm, or corporation, with the telephone of any other person, firm, 
or corporation, having a connection with the same, or a connecting exchange, or 
central office, whenever requested so to do, without regard to the character of the 
messages to be transmitted, provided they are not obscure [sic] or profane ; and 
every person, or corporation, neglecting, or refusing, to comply with any of the 
provisions of this act, shall forfeit not less than twenty-five, nor more than one 
hundred dollars for each and every day such neglect, or refusal, shall continue, one 
half to the use of the person, or corporation, prosecuting therefor. 

Sec. 2. This act shall take effect and De in force, from and after its passage and 
publication. 

John B. Uhle. 



RECENT AMERICAN DECISIONS. 

Supreme Court of California. 
SESLER v. MONTGOMERY. 

i. A husband may address words to his wife, in private, which would be slan- 
derous of another person, if spoken in the presence of a third person. 

2. An eavesdropper, listening to the conversation of the defendant and his 
wife, is not such a third person. 

3. The common law rule, that the civil existence of the wife is merged in that 
of her husband, still obtains, save where an exception has been legally estab- 
lished. 

Action for slander. Verdict and judgment for plaintiff. 
Defendant appeals from the judgment and from an order de- 
nying a new trial. 

In bank: on rehearing. The former opinion is on page 271, 
ante. 

Estee, Wilson & McCutchen, J. C. Martin and W. F. Goad, 
for appellant. 

W. W. Allen, A. R. Cotton and W. H. H. Hart, for re- 
spondent. 

McFarland, J. (March 23, 1889). The evidence shows that 
the alleged slanderous words were spoken (if at all) in the 
house of the defendant in a conversation addressed exclusively 
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to his wife ; and the question to be determined is this : Did 
the speaking of the words, under these circumstances, to his 
wife alone, constitute a " publication " within the meaning of 
that word as used in the definition of slander ? (The plaintiff 
was eavesdropping, and claims to have heard the alleged slan- 
derous words from a point outside of the door of the room in 
which defendant and his wife were talking.) 

The Codes of this State provide how marriages may be en- 
tered into and how divorces may be obtained, and they also 
have certain provisions, different from the rules of the common 
law, about the property of the spouses, and, to a limited ex- 
tent, about their power to make contracts, etc. But in the 
Codes there is no attempt made to change the essential nature 
of marriage, or to state its manifold incidents and conse- 
quences, or to establish new rules for the solution of the vari- 
ous questions which arise out of those incidents and conse- 
quences. Moreover, although the Codes define slander as a 
" false and unprivileged publication " of certain matters, they 
do not declare what shall constitute " publication." For the 
determination of these questions, therefore — as there are no 
provisions about them in the Codes — we must look to the 
common law, which is the basis of our jurisprudence. Political 
Code, § 4468 ; Van Maren v. Johnson ( 1 860), 1 5 Cal. 308. It is 
admitted to be the settled rule that there can be no publication 
within the meaning of the law of slander unless the words 
alleged to be slanderous are spoken to, and in the presence of, 
a third person ; that is, a person other than the one who speaks 
and the one to whom the words are spoken. A man entirely 
alone cannot commit slander by talking aloud to himself. And 
the final question to be solved is whether a wife, when spoken 
to by her husband in the privacy of home, and not in the pres- 
ence of others, is a " third person " within the meaning of the 
law under review, or whether, under those circumstances, there 
should be applied the doctrine that the husband and wife are, 
civilly, one person. There is no doubt of the general com- 
mon-law rule that the civil existence of the wife is merged in 
that of her husband. Blackstone says that " by marriage the 
husband and wife are one person in law," and that " the legal 
existence of the woman is suspended during the marriage, or, 
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at least, is incorporated and consolidated into that of the 
husband." Vol. i, 442. Upon this principle of the legal 
union of husbands and wives most of their rights, duties, and 
disabilities depended. They could not be witnesses for or 
against each other because of the maxims, nemo in propria 
causa testis esse debet, and nemo tenetur se ipsum accusare. And 
upon this ground it has been always held that no prosecution 
for conspiracy can be maintained against a husband and wife 
only ; because the crime of conspiracy cannot be committed 
by one person alone, and a husband and wife are but one per- 
son in law. 1 Hawkins, Pleas of the Crown 448, § 8 ; I Rus- 
sell on Crimes, 39 ; People v. Richards ( 1 885), 67 Cal. 412. It is 
said that this rule was a legal fiction, and that in the course of 
modern legislation and judicial decisions it has been exploded. 
But it is no more a fiction than any other general principle of 
law, and we have seen no authentic account of the explosion. 
There always were some exceptions to the rule, from the ear- 
liest history of the common law, and modern legislation and 
decision have merely created additional exceptions. The gen- 
eral rule still obtains, save where an exception has been le- 
gally established, and we have been referred to no decision 
establishing an exception as to the point involved in the case 
at bar. Indeed, the only case in point cited at all is from an 
inferior court of New York {Trumbull v. Gibbons (18 1 8), 3 City 
H. Rec. 97), in which it was directly held that the delivery of a 
defamatory manuscript by a husband to a wife was not a pub- 
lication. And every sound consideration of public policy, 
every just regard for the integrity and inviolability of the mar- 
riage relation — the most confidential relation known to the 
law — should restrain a court from establishing the exception 
upon which the judgment in the case at bar rests. When 
husbands and wives talk to each other alone, the conversation 
differs but little from the process of talking to one's self, or, as 
it is sometimes called, " thinking aloud." There is no inten- 
tion that the conversation shall be repeated to others, and no 
presumption that it will be. It would be strange, indeed, if a 
husband or wife could not safely say anything to the other 
about their neighbors or acquaintances which he or she would 
not feel warranted in saying to the world. Such a rule would 
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destroy all opportunity for confidential conference, advice, or 
suggestion. To a curious person asking what had occurred 
between a husband and wife in the seclusion of their home, 
the appropriate answer would be, id est nullum tui negotii. It 
has been held in another State that there was a sufficient pub- 
lication of a libel where a letter was sent to a wife containing 
defamatory matter about her husband ; and it is argued that 
the court making the decision must have held the wife to be a 
third person. Schenck v. Schenck (1843), 20 N. J. L. 208. 
Whether or not that decision was a correct exposition of the 
law, it is clear, at least, that another principle was involved. 
As the Court say in that case : " Such a communication, made 
directly to the wife, is an attempt to poison the fountain of do- 
mestic peace, conjugal affection, and filial obligation at their 
very sources." There the exception which was allowed to the 
general rule, was in support of the confidential relation of mar- 
riage, while in the case at bar the exception sought to be es- 
tablished would be destructive of that relation. Our conclu- 
sion is that a communication from a husband to a wife, not in 
the presence of any other person, does not constitute a publi- 
cation within the meaning of the law of slander. It follows 
from this conclusion that the judgment in the case at bar was 
erroneous. Judgment and order appealed from reversed, and 
cause remanded. 

We concur : Beatty, C. J. ; Works, J. ; Sharpstein, J. ; 
Paterson, J. ; Thornton, J. 

Notwithstanding the statement of the over of a libel, by the libeller, to his 

California Court, that they had not in wife, is a publication. I think that the 

December last, been able to find any question can be decided on the common 

case exactly in point, the Queen's Bench law principle, that husband and wife 

Division of the English High Court of are one. The uttering of a libel to the 

Justice, on the seventh of the previous party libelled is clearly no publication 

February (1888), did decide precisely for the purposes of a civil action. And 

this principle, as the California Court if a libel is uttered on a privileged oc- 

now declares it to be : Wennhak v. casion, to a husband, when his wife is 

Morgan, 20 Q. B. Div. 635. Hud- present, it has been held that her pres- 

dleston, B., in delivering the opin- ence does not take away the privilege, 

ions, said — " this is, as far as we know, In Odgers on Libel and Slander, 2nd 

the first time it has ever been alleged ed. p. 153, there is a reference to Trum- 

in cases of this kind, that the handing bull v. Gibbons (1818), 3 City Hall Re- 
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corder (N. Y.) 97, an American case, 
of which there is a note in Townshend 
on Slander and Libel as follows : 

"Gibbons wrote defamatory matter of 
Trumbull, and had fifty copies printed 
in pamphlet form, in Massachusetts. 
Forty-five copies he retained, and five 
copies he sent to his wife, in New Jer- 
sey, indorsing four of them with the 
names of certain persons, acquaintances 
of the wife, but without any instruc- 
tions to the wife as to how she should 
dispose of the copies so sent to her. 
The wife delivered two of the copies in 
New Jersey, to the persons whose names 
were indorsed thereon, and the others 
she delivered in New Jersey, to Trum- 
bull, who exhibited them to various 
persons. On Trumbull suing Gibbons 
in New York for libel, it was contended 
for defendant (1) that there was no 
publication by defendant; (2) or no 
publication within the State. The 
second point was overruled, and as to 
the first, it was held that the delivery of 
the manuscript to be printed, was a pub- 
lication, although a delivery to a wife, in 
confidence, would not be a publication, 
yet, in the ca-e then before the Court, 
the wife acted as the agent of her hus- 
band, and her delivery of the pamphlets 
amounted to a publication by the de- 
fendant.' (3rd el., p. 146, n.) 

" We think it our duty to hold that, 
according to a well recognized princi- 
ple, husband and wife are in the same 
position, and therefore, that the uttering 
of a lil)el by a husband to his wife, is 
no publication, in cases apart from the 
Married Woman's Property Act." 

The eavesdropping witness did not 
figure in this English case, but her ac- 
tions were not considered by the Cali- 
fornia Court, in re-establishing the prin- 
ciple of confidential relations between 
husband and wife. 

When Mr. Commissioner Hayne 
wrote the first opinion in this case, 
page 271, ante, he relied upon Schenck 



v. Schenck (1843), 20 N. J. L. 208, 
as establishing, with other authorities, 
that there was a publication. That 
decision was rendered by HoRN- 
blower, C. J., in the Supreme Court 
of New Jersey, upon a rule to set 
aside a verdict, and the following ex- 
tract from the opinion conveys all the 
law in point : " Secondly, whether a 
sealed letter, addressed to the plaintiffs 
wife and handed to her, unopened, was 
such a publication as the law requires 
to constitute a libel. But, upon these 
points, I have no doubt. A man may 
slander, or libel, another as effectually, 
by circulating rumors or reports, or by 
putting his communication, spoken or 
written, in the shape of hearsays, as by 
making distinct assertions of the slan- 
derous matter and giving them out as 
truths within his own knowledge, or for 
the accuracy of which he pledges his 
own veracity. The only difference is, 
the latter class of calumniators are 
rather the more honorable of the two, 
if any comparison can be made between 
such characters." 

" Nor have I any doubt but that a 
sealed letter, or other communication, 
delivered to a wife, is a publication, 
within the meaning of the law. A 
slander, uttered or published abroad, 
may never reach the ears, or eyes, of 
wife or children. But such a commu- 
nication, made directly to the wife, is an 
attempt to poison the fountains of do- 
mestic peace, conjugal affection and 
filial obedience, at their very sources." 

The decision now rendered by the 
Supreme Court of California rightly 
points out that another principle was 
also involved. 

The other case relied upon [ Wen- 
man v. Ash (1853), 13 Q. B. 836], is 
essentially the same case and decided 
upon essentially the same grounds. 

The case of State v. Shocmaher was 
decided by the Supreme Court of North 
Carolina, a few days (December 18, 
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1888), after the principal case. It was 
an appeal from a judgment, entered 
upon a verdict of guilty on an indict- 
ment for slander. The accused, with 
his wife, was running towards the pros- 
ecutrix, and, when about forty steps 
distant, halted and shook his fist at the 
prosecutrix and said — •• Yes, there is 
another damned negro whore, who will 
go to town to-morrow, and get out an- 
other warrant against me." The Court 
held that the words spoken, unques- 
tionably amounted to a charge of incon- 
tinency, within £ 1 1 13 of the Code, and 
then considered the effect of their utter- 
ance in the presence of the wife as a 
publication. Davis, J., said — " It is 
further insisted by the defendant, that 
the 'legal entity' of the wife being 
merged, ' husband and wife are one 
person,' and therefore words spoken 
by the husband, in the presence of the 
wife, are protected ; and ' assuming 
that the supposed defamatory words 
were spoken in the hearing of a third 
person,' the wife is not such a person, 
within the meaning of the law; and, if 
she were such a third person, the fact 
that she was ' a short distance off,' is 
not sufficient to prove that she heard 
the defamatory words. We are unable 
to see the force of this objection. The 
words spoken were not of a gentle and 
confidential character between husband 
and wife, but spoken in a loud tone, 
which could have been heard a long 
way off; and besides, it appears from 
the testimony on behalf of the defend- 
ant, that a negro woman was near, and 
that the witness, John Lytic, was in 
hearing, though he testified that the 
language used by the defendant was 
different from that charged by the pros- 
ecutrix." 

The judgment was affirmed. This 
language would seem to introduce the 
eavesdropping witness again, by laying 
stress upon the character and tone of 
the utterances. This Court will proba- 



bly not go so far, where the scene would 
be amongst the privacies of home. 

A review of the recent cases arising 
from statutory changes in the relation of 
husband and wife, discloses no break- 
ing down of this salutary principle of 
the common law, whereby husband and 
wife were considered as one unit. A 
few instances will suffice. 

In Illinois ( Tyler v. Sanfiprn, April 
5, 1889), the Supreme Court adhered 
to the common law doctrine, by declar- 
ing a sale made to the wife of an agent, 
without the knowledge of the land- 
owner, was fraudulent in law, though 
not in fact under the circumstances of 
the case, Scholfield, J., saying — 
" Such a sale, at common law, would 
clearly have been voidable, both be 
cause the wife there had no independ- 
ent power to contract, and because the 
husband would have taken an estate 
during coverture, in the property. See 
1 Shars. Bl. Coram. 441, 442 ; Reeves, 
Dom. Rel. (2d ed.), 98, 99, and also 
Id. 28. * * * * In our opinion, the 
policy of the law equally prohibits the 
wife of the agent, as it does the agent 
himself, from taking title to the prop- 
erty which is the subject of his agency, 
without the knowledge and express con- 
sent of the principal." 

In this case, Bailey, J., and Craig, 
C. J., dissented, the former thus expres- 
sing the views of both — " The purchaser 
here was not the agent, but another 
person [the wife], who was sui juris, 
and capable of acquiring, owning, and 
controlling her separate property, 
wholly independent of any control or 
interference on the part of her husband. 
The opinion treats the purchase by the 
wife as being the same in legal effect as 
though made by the husband. This, 
doubtless, would be the case, if the wife 
were still laboring under the disabilities 
imposed by the rules of the common 
law. But our statute has so far eman- 
cipated her from those disabilities, as to 
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place her, in all essential respects, in 
the same legal position, so far as prop- 
erty rights are concerned, as though she 
were a feme sole. ***** I cannot, 
therefore, yield assent to the proposi- 
tion, that, as the law stands, the wife of 
an agent must, as a matter of law, be 
held to be subject to the same legal in- 
capacity to become the purchaser of the 
property, which is the subject matter of 
the agency, as is the agent himself. 
Whether a purchase by her is to be 
treated as fraudulent, and therefore 
voidable at the instance of the vendor, 
must, in my opinion, depend upon the 
circumstances, and such purchase there- 
fore, presents a question of fraud in 
fact, and not of fraud in law. I do not 
question that the relation between the 
agent and the purchaser, whether as 
husband and wife, or otherwise, is a 
circumstance to be considered, in con- 
nection with other evidence, whenever 
fraud in fact is charged." 

In Michigan, where the court were 
strongly of the opinion that the hus- 
band had burned his wife's store, still a 
verdict in favor of the wife, against the 
insurance company was sustained by 
denying the motion for a new trial, 
Brown, J., saying — " While the facts 
were such as to excite a grave suspicion 
of the wife's connivance, they were not 
such as to legally entitle this defence to 
be presented to the jury. There can be 
no question of the legal proposition, 
that the wife is not chargeable with the 
fraudulent conduct of her husband, not- 
withstanding he may have been her 
agent in the management of the prop- 
erty and the conduct of her business." 
Plinsky v. Gtrmania F. 6* M. Ins. 
Co., U. S. Cir. Ct. E. Dist. Mich., Jan- 
uary ii, 1887, 32 Fed. Repr. 47. 

In Mississippi, on a creditor's bill to 
subject a wife's recently purchased 'prop- 
erty to the husband's past debts, Hill, 
J., said — " Our statute completely eman- 
cipates married women from all marital 



disabilities as to their personal rights 
and liabilities. * * * * It often hap- 
pens that friends of the wife are willing 
to aid her in procuring the means of 
support for herself and family, in case 
of the inability of her husband to do 
so, * * » * and this with the expecta- 
tion that she will be aided in the man- 
agement of her business, by her hus- 
band, whose first duty is to provide for 
the support of his wife and children, 
including the education of his children. 
This may well l>e done without any 
fraud or injury to the husband's credi- 
tors, provided the husband does not re- 
serve to himself any interest in the 
property, or the income of the business, 
beyond his own support and necessary 
personal expenses. There is no obli- 
gation upon his wife, to support and 
maintain him, so long as he is able," 
that is, as against his creditors, " by his 
own labor, to support himself :" Frank- 
enthal v. Gilbert, U. S. Cir. Ct. S. Dist. 
Miss., January 1888, 34 Fed. Repr. 5, 7. 

In Wisconsin (Lane v. Duchac, 
March 12, 1889), where a mortgage was 
made to a married woman, in her 
maiden name, Lym, J., said — " It is 
not true that a fictitious payee and 
mortgagee is named in the note and 
mortgage. Barbara M. Rhynerisnota 
fictitious person, but a person in esse. 
True, since her marriage, she is entitled 
to the name of her husband, Zentner, 
but we are aware of no law that will 
invalidate obligations and conveyances 
executed by her, and to her, in her bap- 
tismal name, if she chooses to give, or 
take, them in that form." 

Without entering upon the question 
of confidential communications, a few 
instances are subjoined to show the na- 
ture of such a communication, in the 
light of the principal case. 

In Indiana, the wife was allowed to 
testify to her husband's intoxicated con- 
dition, when he came to her father's 
house : Stanley v. Stanley (1887), 1 12 
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Ind. 143. But Mitchell, J., was care- 
ful to say — " The husband's condition, 
as to being intoxicated, unless it should 
appear 10 have been specially confided 
to the wife in the absence of others, 
cannot be regarded as in the nature of 
a confidential communication." 

In the same State, when the wife was 
allowed to prove by her own oath, that 
she had authorized her husband to act 
as her agent, Morris, C, said—" The 
object of the Statute of 1S79 (Acts of 
1879, p. 245), was not to impose addi- 
tional restrictions as to the disclosure of 
communications between husband and 
wife, but to continue the law as it has 
long existed upon the subject. The 
authority given by the wife, to the hus- 
band, to transact her business, is not 
confidential nor intended to be private. 
Such authority maybe in writing, or 



may be verbal. It is intended to be 
known, and would be worthless unless 
known :" Sehmied v. Frank (1882), 
86 Ind. 250, 258. 

In Massachusetts (Comm v. Jardine, 
1887, 143 Mass. 567), a married woman 
has been allowed to testify to complaints 
of pain and suffering in limbs and body, 
by her husband, after an assault. The 
enquiry called for nothing more, and, 
therefore, she was not testifying to any- 
thing confidential or private. 

In Vermont, the wife of one parly to 
a contract was the only means of com- 
munication between the parties in mak- 
ing the contract. She was allowed to- 
teslify in favor of the husband, on the 
ground of being the agent of both par- 
ties : Martin v. Hurlbert (1888), 60 
Vt. 364. 

John B. Uhle. 
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CENTRAL NATIONAL BANK OF WASHINGTON CITY v. HUME. 
HUME v. CENTRAL NATIONAL BANK. 

An insolvent debtor may insure his life for the benefit of his wife and children 
and pay the premiums out of his own earnings, without rendering the proceeds of 
such insurance liable for the claims of his creditors. 

The payment of the premiums for such insurance is not equivalent to a transfer 
of property with intent to hinder, delay and defraud creditors, such as would be 
fraudulent and void under the Statute of 13 Elizabeth, c. 5. 

Semite, per Fuller, C. J., " that, should an insolvent debtor pay large pre- 
miums out of all reasonable proportion to his known or reputed financial condi- 
tion, and under circumstances of grave suspicion which might justify the infer- 
ence of fraud on creditors in the withdrawal of such an amount from the debtor's 
resources, his creditors would be entitled upon his death to receive from the insur- 
ance money the amount of the premiums thus paid ; but in such case both the 
beneficiary named in the policy and the insurer must be shown to have partici- 
pated in the fraudulent intent. 

Appeals from the Supreme Court of the District of Col- 
umbia. 

On the 23d of April, 1872, in consideration of an annual 
premium of $230.89, the Life Insurance Company of Virginia 
Vol. XXXVII. -27 



